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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 22 May 
2007 has been entered. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

Claims 1, 2, 8-21 and 25-39 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Livingston (US Pat 2699774). 

Livingston discloses the claimed invention of an elongated stabilization device 
with a longitudinal axis, a length, a cross-section, and a curved configuration (see figure 
7 where device is circular along the longitudinal axis) (claim 1, 25), a rigid rod (claim 2), 
elongated outer member (19), elongated inner member (claim 8, 25), both with tapered 
ends at both ends of each member (claim 9, 27), where the inner member can inserted 
to the second position where the outer member is expanded to engage bony tissue (see 
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figure 6) (claim 10, 11, 20, 21, 28, 29, 38, 39), inner member has leading end nose (38) 
and outer member has inner surface (35) with a tapered portion (36) (col 2:32-81) 
(claim 12, 30), inner member has a enlarged trailing end (42) and an intermediate nose 
(41, figure 5) outer member has an enlarged trailing end portion (30) (claim 13, 16, 31, 
34), inner member has a threaded portion (40) (claim 14, 32), intermediate and leading 
end nose engages inner surface of outer member (see fig 6) (claim 15, 33). 

Regarding claims 17-19, 26 and 35-37, it is noted that while features of an 
apparatus may be recited either structurally or functionally, claims directed to an 
apparatus must be distinguished from the prior art in terms of structure rather than 
function. (See MPEP 21 14). Any statement of intended use and other functional 
statements do not impose any structural limitations on the claims and are not 
distinguishable over Livingston, which is capable of being used as claimed if one so 
desires to do so. In re Casey, 152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 
458, 459 (CCPA 1963). Furthermore, the law of anticipation does not require that the 
reference "teach" what the subject patent teaches, but rather it is only necessary that 
the claims under attack "read on" something in the reference. Kalman v. Kimberly Clark 
Corp., 218 USPQ 781 (CCPA 1983). Furthermore, the manner in which a device is 
intended to be employed does not differentiate the claimed apparatus from prior art 
apparatus satisfying the claimed structural limitations. Ex parte Masham, 2 USPQ2d 
1647(1987). 
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Response to Arguments 

Applicant's arguments filed 22 May 2007 have been fully considered but they are 
not persuasive. 

It is noted that the amended claims still read on Livingston since, at least in an 
expanded state, the device comprises a curved configuration forming an arc along a 
length of the device, wherein the arc and longitudinal axis are co-linear. See, e.g., Figs. 
6 and 8. 

Regarding the intended use of the device in a particular anatomical location, the 
device of Livingston is inherently capable of performing the use, at least, for example, 
by being inserted at an angle to arrive at the desired final location. 

Applicant's remaining arguments, e.g. as pertaining to the shoulder, etc., have 
been addressed in the Final action mailed 30 January 2007 and/or the Advisory Action 
mailed 30 April 2007. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David Comstock whose telephone number is (571) 272- 
4710. Please leave a detailed voice message if examiner is unavailable. If attempts to 
reach the examiner by telephone are unsuccessful, the examiner's supervisor, Eduardo 
Robert can be reached at (571) 272-4719. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




